ISSUES

1.     Was Complainant suspended for activity protected under
section 105(c)  of the Act?

2.     If the answer to the previous question is in the affirmative,
what remedy should be awarded?

DISCUSSION WITH CONCLUSIONS OF LAW

In  the case of Pasula v.   Consolidation Coal Company,   2  FMSHRC
2786,   2 SNA MSHC 1001,   the Commission held  that refusal  to work in
conditions believed to be unsafe or unhealthful is  protected activity
under the Act.     It further held that a prima facie case of a violation
of section 105(c)(l)   is made out if it is shown  that  the adverse action
complained of was motivated  in any part by the protected activity.
The employer may affirmatively defend by showing that he would have
taken the adverse action for unprotected activity alone.     In the case
of Robinette v.  United Castle Coal Company,  3 FMSHRC 803,   812,
2 BNA MSHC 1213,  it was further held that refusal to work is protected
if  the miner "ha[s]  a good faith,  reasonable belief in a hazardous
condition."

The record here shows that there was excessive rock dust  in the
air at  the time and place involved in this case.     It further  shows,
however,   that  the section foreman did not intend  to begin production
prior  to  clearing the air.    He ordered the power turned on in order
to move  the miner and intended  to clear the air and ventilate the
unit while  the miner was being readied.

Based on all of the testimony,  I conclude that  Complainant did
not  refuse  to  perform work because of a good faith belief  that doing
so  threatened  his health or safety.     I find that   the reason Complainant
gave for his refusal was in fact a sham.    My conclusion is based on
my observing Complainant's demeanor on the witness  stand as well as
the answers he gave.    I credit  the testimony of Martin Sommer and
Darryl Kirkman concerning Complainant's remarks when he was assigned
to  the section.     I generally credit the testimony of John Hull and
John Laughland concerning the 'issuance of the disciplinary suspension,
and decline to credit Complainant's version of this occurrence.     I
conclude that  Complainant deliberately attempted  to disrupt  the
activities  of  the section in the hope that he might obtain  time off.
The dust  in the atmosphere and its alleged relation to health and
safety was used as a pretext.

Since a good faith believe in the existence of a health or safety
hazard  is required to find protected activity,  it is unnecessary to
discuss other aspects of the Pasula test.
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